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AGENDA

A. OPENING
Call to Order — Immediately following Regular Board of Education Meeting

OPEN SESSION

1. Comments on Closed Session Agenda ltems. Any person wishing to
speak on any item on the Closed Session Agenda will be granted three
minutes.

CLOSED SESSION

Moved Seconded

Following is the item for discussion and consideration at the Closed Session of
the Special Board Meeting:

(/8 Consideration regarding the decision of Administrative Law Judge in Case
#2018040295, regarding the reduction of services of certificated
employees, pursuant to Government Code §54957 and/or §54956.9(a).

Vote by Board Members: Ayes: Noes: Abstain: Time:
1



ADJOURNMENT OF CLOSED SESSION

Moved Seconded

Vote by Board Members: Ayes:_ Noes:_  Abstain._ Time:
OPEN SESSION RECONVENED

REPORT OUT OF CLOSED SESSION

ADOPTION OF AGENDA

Moved Seconded

Vote by Board Members: Ayes: Noes: Abstain:

DISCUSSION/ACTION ITEM

1. Adopt Resolution No. 17-18-50, Terminating Services of Certificated
Employees as a Result of Reduction of Discontinuation of Particular Kinds
of Services (Acting upon Proposed Decision of Administrative Law Judge).

(Ref. B 1.1-12)

Vote by Board Members: Ayes:_  Noes:__ Abstain:_
ADJOURNMENT

Moved Seconded

Vote by Board Members: Ayes:_ Noes:_ Abstain:_
Time




BEFORE THE GOVERNING BOARD OF THE
RIALTO UNIFIED SCHOOL DISTRICT

SAN BERNARDINO COUNTY, STATE OF CALIFORNIA

In the Matter of the District’s Reduction in
Force of:

)
)
) RESOLUTION NO. 17-18-50
Certain Certificated Employees for the )
2018-2019 School Year, )
)
)
)

Respondents.

WHEREAS, the Governing Board (“Board”) of the Rialto Unified School District
(“District”) adopted a Resolution on March 7, 2018 authorizing and directing the Superintendent,
or his designee, to initiate and pursue procedures necessary to not reemploy the equivalent of 16
full-time certificated employees of the District pursuant to Education Code sections 44949 and
44955 because of a reduction and discontinuance of particular kinds of services;

WHEREAS, a layoff hearing was convened on April 26, 2018 by the Office of
Administrative Hearings for those certificated employees requesting a hearing;

WHEREAS, a Proposed Decision has been submitted by Administrative Law Judge
Abraham M. Levy, Office of Administrative Hearings, in the matter of the Statements to
Respondents, a true and correct copy of which is marked “Attachment A,” attached hereto, and
made a part hereof by this reference; and

WHEREAS, the Board has duly considered said Proposed Decision;

THE BOARD HEREBY FINDS that those matters found in said Proposcd Decision do
constitute sufficient cause for not reemploying the certificated employees listed on Attachment A
and that not reemploying those employees does relate to the welfare of the schools and pupils of
the District; and

THE BOARD FURTHER FINDS that said Proposed Decision, including Findings of
Fact, Determination of Issues, and Order, should be adopted as the decision of this Board;

NOW, THEREFORE, BE IT RESOLVED AND ORDERED that the aforesaid Proposed
Decision be, and hereby is, adopted as the Decision of the Governing Board of the Rialto Unified
School District and said Decision shall be effective immediately;

BE IT FURTHER RESOLVED AND ORDERED that the Superintendent, or his

designee, is authorized and directed to notify those certificated employees noted in the Decision,
pursuant to Education Code sections 44949 and 44955, that their services will not be required by
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the District for the ensuing 2018-2019 school year. Said Notice shall be given by serving upon
the employees a true copy of this Resolution.

BE IT FURTHER RESOLVED AND ORDERED that the Superintendent, or his
designee, is authorized and directed to take any other actions necessary to effectuate the intent of
this Resolution and to finalize the layoff.

Duly and regularly adopted this 9th day of May 2018, by the following vote:

AYES:
NOES:
ABSENT:

Joseph W. Martinez

President, Governing Board

Rialto Unified School District

San Bemnardino County, California

I, Nancy G. O’Kelley, Clerk to the Governing Board of the Rialto Unified School
District, do hereby certify that the foregoing Resolution was regularly introduced, passed, and
adopted by the Governing Board at a special meeting held on May 9, 2018.

Nancy G. O’Kelley

Clerk, Governing Board

Rialto Unified School District

San Bernardino County, California
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ATTACHMENT “A”

BEFORE THE BOARD OF TRUSTEES OF
RIALTO UNIFIED SCHOOL DISTRICT
SAN BERNARDINO COUNTY, CALIFORNIA

In the Matter of the
Reduction in Force Involving Two OAH No. 2018040295
Certificated Employees,
Respondents.
PROPOSED DECISION

Abraham M. Levy, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter in Rialto, California, on April 26, 2018.

Melanie Petersen, Fagen, Friedman & Fulfrost, LLP, represented the Rialto Unified
School District (“District™).

Alberto Torres and Carla Sittniewski, Respondents, represented themselves.

The matter was submitted on April 26, 2018.

FACTUAL FINDINGS

1. On March 7, 2018, the Board of Education of the Rialto Unified School
District adopted Resolution Number 17-18-42. In this resolution the Board stated it
determined that “due to financial conditions it is in the best interests of the District and the
welfare of the schools and pupils” that particular kinds of services “must be reduced or
discontinued: . . .” The resolution directed the District to initiate layoff procedures “due to
the reduction and elimination of particular kinds of services” by the following Full Time
Equivalents (FTE) for the 2018-2019 school year:

Counselor-Special Education 1 FTE

High School APEX Teacher .2 FTE

High School AVID Teacher .4 FTE

High School CTE Intro to Business Teacher 1 FTE

High School CTE Business Technology Teacher 1 FTE
High School CTE Digital Media/Web Design Teacher I FTE
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High School CTE Life Management Teacher 1 FTE
High School Earth Science Teacher 1 FTE
High School Health Teacher 2.6 FTE
High School on Campus Intervention Teacher 1.6 FTE
High School Physical Education Teacher 2.2 FTE

| High School Social Science Teacher 3 FTE
Total Certificated Positions: 16 FTE

2 Pursuant to the Board’s Resolution, on behalf of Cuauhtémoc Avila, EA.D.,
District Superintendent, Rhonda Kramer, Senior Director of Personnel Services at the
District, determined that Respondents’ services will not be required for the 2018-2019 school
year based on the seniority and qualifications of each certificated District employee,
including Respondents’ seniority and qualifications. Respondents are certificated employees
of the District and hold preliminary single subject credentials in physical education.

At the hearing Ms. Kramer testified that in reviewing the 2018-2019 school year
staffing she determined that the District may be overstaffed due in part to program
modifications related to changes to graduation requirements. From the 16 FTE certificated
positions designated for reduction or elimination, the District gave layoff notices to five
certificated employees of its intention to lay them off. After considering attrition and
retirements, the list of teachers subject to the planned layoff was reduced to the two
Respondents. '

3 To determine which employees were subject to the planned layoff, Ms.
Kramer relied on a Seniority List of certificated employees the District prepared, which was
marked and received into evidence. No junior employee was retained in place of a more
senior employee.

4, In letters dated March 15, 2018, the District gave notice to Respondents that
their services will not be required for the upcoming 2018/2019 school year. On April 9,
2018, the District filed and served upon Respondents a Statement of Reduction in Force
signed by Superintendent Avila with the reasons for the proposed reduction in force.
Prehearing jurisdictional requirements have been met.

5 There was no evidence presented that the layoffs will reduce any of the
District’s offerings in Education Code mandated courses.

6. A school board may determine whether a particular kind of service should be
reduced or discontinued, and it cannot be concluded that the governing board acted unfairly

! It was not clearly explained at the hearing how the District reduced the particular
kinds of services to the two positions from the 16 FTE positions originally identified for
reduction or elimination.
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or improperly simply because it made a decision it was empowered to make. (Rutherford v.
Board of Trustees (1976) 64 Cal.App.3d 167, 174.) It is within the discretion of a school
district to determine the extent to which it deems a reduction of services necessary and
proper under the circumstances as long as it does not reduce a service below the level
required by law, or its decision is fraudulent, arbitrary or capricious. (San Jose Teachers
Assn. v. Allen (1983) 144 Cal.App.3d 627, 635-637 (Citations omitted).)

The Board’s decision to reduce or discontinue particular kinds of services was neither
arbitrary nor capricious and was a proper exercise of the Board’s discretion. The reduction
and discontinuation of services was related to the welfare of the District and its pupils, and it
became necessary to decrease the number of certificated employees as determined by the
Board.

7. Respondents did not dispute that their positions are subject to the District’s
layoff decision. Ms. Sittniewski seeks to challenge the date of her placement on the
District’s seniority list for rehire purposes, which would place her ahead of Mr. Torres. She
believes that the District should count her time working as a substitute physical education
teacher in August 2017 and base her seniority date on the date she began working as a
substitute teacher at the District. Mr. Torres disagreed with Ms. Sinniewski’s claim relating

to her seniority date. Respondents testified and submitted into evidence documents on their
behalf.

Ms. Sittniewski was hired as a substitute teacher on August 3, 2017, to fill a “PE
Vacancy,” according to one document received into evidence and Ms. Kramer’s testimony.
According to another document received into evidence, the District’s online schedule that
teachers could access, Ms. Sittniewski was scheduled as a “Roving Sub 9-12” starting
August 3, 2017, and reported as a substitute teacher from August 3 to August 25, 2017.
During this time, she was paid as a substitute teacher at a per diem substitute teacher rate.
On August 28, 2017, which is her identified seniority date on the District’s seniority list, the
District hired her as a probationary employee and her pay status changed to reflect that she
was receiving pay under the contract between the District and the Rialto Education
Association (contract) as a “(b)egining teacher” under probationary status. The contract
defines “beginning teacher” to include “(p)reliminary credentialed 1st and 2nd year
teachers.” Both Ms. Sittniewski and Mr. Torres fall under this classification category.

8. On August 3, 2017, the District conducted interviews for these physical
education positions and interviewed 13 applicants, including Respondents. Both
Respondents were offered positions as physical education teachers on August 7, 2017. Mr.
Torres signed his contract on August 10, 2017, with August 11, 2017, identified as his
seniority date. Mr. Torres was medically cleared to teach sooner than Ms. Sinniewski, who
was not cleared until August 14, 2017 2 For these medical clearances, the District utilized a

> Although she was medically cleared on August 14, 2017, she was not given the
contract to sign until August 28, 2017. It was not clear from the record whether this was due
to additional orientation requirements, like reference checks, that needed to be completed. In
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consultant, Dr. Fox. According to Ms. Kramer, applicants for credentialed employment with
the District are required to complete this clearance process before they are given
probationary contracts with the District and the District does not control when Dr. Fox
medically clears individuals. There was no evidence that the District acted improperly
because Dr. Fox cleared Mr. Torres before he cleared Ms. Sittniewski and, as a result, he was
given a probationary contract to sign before her.

9. Both Respondents credibly described their commitment to teaching at the
District and their desire to continue in their positions. Ms. Sittniewski stated that she has a
particular commitment to Rialto, where she attended school, and her position is her “dream
job.” She wondered why it took so long for her to be cleared, she thought her seniority date
should be sooner than it was, and she felt she was not a “‘regular substitute teacher.” Her
testimony was heartfelt and sincere. The evidence, however, does not support her testimony
that she was more than a regular substitute teacher. As discussed later in this decision, the
District appropriately classified her as substitute teacher with a seniority date of August 28,
2018 as a probationary employee.

LEGAL CONCLUSIONS

1. Junisdiction for this proceeding exists under Education Code sections 44949
and 44955, and all notices and other requirements of those sections have been provided as
required.

Z The services identified in the Resolution are particular kinds of services that
may be reduced or eliminated under section 44955.

3 Section 44955, subdivision (b), provides, in pertinent part, that, “the services
of no permanent employee may be terminated under the provisions of this section while any
probationary employee, or any other employee with less seniority, is retained to render a
service which said permanent employee is certificated and competent to render.”

4, Section 44955, subdivision (c), provides that:

The governing board shall make assignments and reassignments
in such a manner that employees shall be retained to render any
service which their seniority and qualifications entitle them to
render. However, prior to assigning or reassigning any
certificated employee to teach a subject which he or she has not
previously taught, and for which he or she does not have a
teaching credential or which is not within the employee’s major
area of postsecondary study or the equivalent thereof, the

any event, it is undisputed that Respondent Sittniewski was medically cleared by Dr. Fox
after Dr. Fox cleared Respondent Torres.
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governing board shall require the employee to pass a subject
matter competency test in the appropriate subject.

5. A preponderance of the evidence established that Respondents’ services will
not be required due to the reduction and elimination of particular kinds of services for which
they are certificated to perform.

Evaluation Regarding Ms. Sittniewski’s Classification and Seniority Date

6. Education Code section 44917 requires that governing boards classify “as
substitute employees those persons employed in positions requiring certification
qualifications, to fill positions of regularly employed persons absent from service.”
Traditionally, a substitute teacher has been defined as being “‘employed from day to day to
serve at the option of the school district in the absence of the regular teacher.” (Vasquez v.
Happy Valley Union School Dist. (2008) 159 Cal.App.4th 969, 975, citing Wood v. Los
Angeles City School Dist. (1935) 6 Cal.App.2d 400 at 402.)

By this definition of substitute teacher, there is no basis to change Ms. Sittniewski’s
August 28, 2017, seniority date to August 3, 2017. The District properly classified Ms.
Sittniewski as a substitute teacher from August 3, 2017, to August 25, 2017. On August 3,
2017, the District hired her to fill a vacant physical education position, and she continued to
work as a substitute teacher until August 25, 2017. On August 28, 2017, she was given a
probationary contract as a beginning teacher with August 28, 2017, as her seniority date and
the District reclassified her as a probationary teacher.

Cause Exists to Give Notice to Respondents

7. The District has identified Respondents as certificated employees who are
providing the particular kinds of services that the Board directed be reduced or discontinued.
Because of the reduction of particular kinds of services, cause exists pursuant to Education
Code section 44955 to give notice to Respondents that their services will not be required for

the 2018-2019 school year. The cause relates solely to the welfare of the schools and the
students in the District within the meaning of Education Code section 44949,

H

/!

/!
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RECOMMENDATION

It is recommended that before May 15, 2018, the Board of Trustees of the Rialto
Unified School District give notice to Respondents Alberto Torres and Carla Sittniewski that
their employment will be terminated at the close of the current school year and that their
services will not be needed for the 2018-2019 school year.

DATED: May 3, 2018

DocuSigned by:
@bmfum [y
e CRAIR20T02243C.
ABRAHAM M. LEVY

Administrative Law Judge
Office of Administrative Hearings
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BEFORE THE BOARD OF TRUSTEES OF
RIALTO UNIFIED SCHOOL DISTRICT
SAN BERNARDINO COUNTY, CALIFORNIA

In the Matter of the District’'s Reduction OAH Case No.
in Force of:
STATEMENT TO RESPONDENT

Carla Sittniewski, (Gov. Code § 11505)

S v N St N

Respondent.

To:  Carla Sittniewski

YOU ARE HEREBY NOTIFIED that on April 9, 2018, a written District Statement of
Reduction in Force ("District Statement") against you as Respondent was filed with the Board of
Trustees of the Rialto Unified School District ("District"), charging that there exists cause or
causes for not re-employing you as a certificated employee.

Served on you together with this Statement to Respondent are the following:

1. A copy of the District Statement;

2. Copies of sections 44949 and 44955 of the Education Code and sections 115035,

11506, 11507.5, 11507.6, 11507.7, and 11520 of the Government Code; and

3. Notice of Participation in Reduction in Force Hearing ("Notice of Participation").

YOU ARE FURTHER NOTIFIED that unless a written request for hearing signed
by or on behalf of you as Respondent is delivered or mailed to the Superintendent, or his
designee, within five (5) calendar days after the District Statement was personally served
on you, or mailed to you, the District may proceed upon the District Statement without a
hearing pursuant to Government Code section 11520.

You may request a hearing by delivering or mailing the enclosed "Notice of
Participation,” a notice of defense, or, as applicable, a notice of participation, as provided by

Government Code section 11506, to:
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Rhonda Kramer
Senior Director, Personnel
Rialto Unified School District
182 E. Walnut Avenue
Rialto, CA 92376

You should note that section 44949(c) of the Education Code provides for only five (5)
days within which to file a Notice of Participation rather than the 15-day period specified in
section 11506 of the Government Code.

You may, but need not, be represented by counsel at any or all stages of these
proceedings.

If you desire the names and addresses or an opportunity to inspect and copy the items
mentioned in section 11507.6 of the Government Code in the possession, custody or control of

the District, you may contact:
Melanie Petersen, Esq.
Fagen Friedman & Fulfrost LLP
1525 Faraday Avenue, Suite 300
Carlsbad, CA 92008
The hearing may be postponed for good cause. If you have good cause, you are obliged
to notify the District or the Office of Administrative Hearings, 1350 Front Street, Suite 3005

San Diego, CA 92101, within ten (10) working days after you discover the good cause. Failure

1o give notice within ten (10) working days will deprive you of a postponement.

Date: April 9, 2018 /W %M?/Jl)

Rhonda Kramer

Senior Director, Personnel

Rialto Unified School District

San Bemardino County, California
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BLEFORE THE BOARD OF TRUSTEES OF
RIALTO UNIFIED SCHOOL DISTRICT
SAN BERNARDINO COUNTY, CALIFORNIA

In the Matter of the District's Reduction
in Force of:

OAH Case No.

STATEMENT TO RESPONDENT

Alberto Torres, (Gov. Code § 11505)

i St St S

Respondent.

To:  Alberto Torres

YOU ARE HEREBY NOTIFIED that on April 9, 2018, a written District Statement of
Reduction in Force ("District Statement") against you as Respondent was filed with the Board of
Trustees of the Rialto Unified School District ("District"), charging that there exists cause or
causes for not re-employing you as a certificated employee.

Served on you together with this Statement to Respondent are the following:

—

. A copy of the District Statement;

[

Copies of sections 44949 and 44955 of the Education Code and sections 11505.
11506, 11507.5, 11507.6, 11507.7, and 11520 of the Government Code: and

3. Notice of Participation in Reduction in Force Hearing ("Notice of Participation™).

YOU ARE FURTHER NOTIFIED that unless a written request for hearing signed
by or on behalf of you as Respondent is delivered or mailed to the Superintendent, or his
designee, within five (5) calendar days after the District Statement was personally served
on you, or mailed to you, the District may proceed upon the District Statement without a
hearing pursuant to Government Code section 11520.

You may request a hearing by delivering or mailing the enclosed "Notice of
Participation,” a notice of defense, or, as applicable. a notice of participation. as provided by

Government Code section 11506, to:
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Rhonda Kramer
Senior Director, Personnel
Rialto Unified School District
182 E. Walnut Avenue
Rialto, CA 92376

You should note that section 44949(c) of the Education Code provides for only five (5)
days within which to file a Notice of Participation rather than the 15-day period specified in
section 11506 of the Government Code.

You may, but need not, be represented by counsel at any or all stages of these
proceedings.

If you desire the names and addresses or an opportunity to inspect and copy the items
mentioned in section |1507.6 of the Government Code in the possession, custody or control of

the District, you may contact:
Melanie Petersen, Esq.
Fagen Friedman & Fulfrost LLP
1525 Faraday Avenue, Suite 300
Carlsbad, CA 92008
The hearing may be postponed for good cause. If you have good cause, you are obliged
to notify the District or the Office of Administrative Hearings, 1350 Front Street, Suite 3005

San Diego, CA 92101, within ten (10) working days after you discover the good cause. Failure

to give notice within ten (10) working days will deprive you of a postponement.

Date: April 9,2018
Rhonda Kramer
Senior Director, Personnel
Rialto Unified School District
San Bernardino County, California
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